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Introduction

THE VOTING RIGHTS ACT (VRA) of 1965 remains a
core legal tool for preventing racial discrimination
in voting. Proportional representation (PR) offers
an additional mechanism for ensuring the fair
representation of minority communities, yet some
suggest it may be subject to challenges under

the VRA. This report addresses a series of issues
related to PR and the VRA, explaining that the

two are, in fact, compatible and that PR might be
adopted more widely as a remedy under both the
VRA and state VRAs when other systems are found
to be unlawful.

First, the report provides background informa-
tion about these topics. In particular, PR can

refer to either a certain kind of electoral system
or rough equivalence between a group’s share

of votes in a jurisdiction and its share of legisla-
tive seats. Second, the report discusses the legal
vulnerability of PR systems under the VRA. In
most cases — when these systems are working as
expected — they create little risk of VRA liability
because they represent minority voters at least as
well as (often better than) single-member dis-
tricts plausibly could. Third, the report comments
on PR systems as potential remedies for VRA

violations. PR systems (including related semi-PR
approaches) have been adopted to cure racial
vote dilution dozens of times — typically through
settlements, and occasionally at the request of
defendants.

Fourth, the report explores the emerging role of
PR systems under state voting rights acts (SVRASs).
Certain SVRAs explicitly or implicitly contemplate
conversion to PR or semi-PR systems to remedy
statutory violations. Certain SVRAs also abandon
deference to defendants with respect to choices
among remedies — a feature of VRA doctrine that
has sometimes prevented the adoption of PR
systems. Lastly, the report identifies potential
federal and state reforms that could facilitate
wider conversion to PR systems through voting
rights litigation. Federally, the VRA could recog-
hize these systems as available remedies and drop
the requirement that minority populations be
geographically compact. At the state level, SVRAs
could not merely acknowledge the availability

of these systems but also favor or even mandate
their use over other options.
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Background

PROPORTIONAL REPRESENTATION HAS two distinct
meanings, both of which intersect with the Voting
Rights Act in important ways. The first is a certain
kind of electoral system — specifically, one in
which multiple legislators are elected from a sin-
gle electoral unit, through not a plurality rule but
rather another approach that tends to result in a
group’s seat share coming close to its vote share.
There are four general categories of PR systems:
open-list, closed-list, mixed-member and propor-
tional ranked choice voting.! Under either open-
or closed-list PR, each party prepares a slate

of candidates from which a certain number are
elected depending on the party’s electoral perfor-
mance. The order of this candidate slate is set by
the party itself under closed-list PR and by voters
(who get to cast a ballot not just for a party but
also for a candidate) under open-list PR.2 Under
mixed-member PR, single-member districts are
combined with compensatory top-up seats, which
are allocated among parties to ensure that their
seat shares correspond to their vote shares.® And
under proportional ranked choice voting, voters
rank candidates from most to least preferred, and
these rankings are then used to elect as many
candidates as there are seats.

In the United States, jurisdictions have experi-
mented with both proportional ranked choice
voting and two semi-PR systems: cumulative
voting and limited voting. Under cumulative vot-
ing, voters have as many votes as there are seats,
which voters can allocate as they please among
candidates. Under limited voting, voters vote for
fewer candidates than there are seats (sometimes

just one candidate). The reason cumulative and
limited voting are called semi-PR systems is that
they rely on voter and candidate coordination
and can produce worse than proportional out-
comes if voters or candidates act suboptimally.
In contrast, true PR systems are more robust to
varying voter and candidate behavior.” For the
sake of brevity, all subsequent references to PR
systems in this report include semi-PR systems
unless otherwise stated.®

The second meaning of PR is a certain kind of
relationship — namely, a proportional relation-
ship — between the votes received and the seats
won by a group’s candidates. A group here can be
any meaningful political entity: a political party; a
racial or ethnic minority; a religious denomination;
a professional organization; and so on. PR systems
like the ones described above are designed to
produce seat-vote proportionality in many cir-
cumstances.® Seat-vote proportionality can also
(but certainly need not) arise from single-member
districts, with winners determined by a plurality
rule. When the Supreme Court refers to PR, it usu-
ally means PR in this seat-vote sense. In its 2019
decision holding that partisan gerrymandering

is nonjusticiable, for example, the Court defined
“proportional representation” as “‘allocating
seats to the contending parties in proportion to
what their anticipated statewide vote will be.”””

Both forms of PR play roles in litigation under
Section 2 of the VRA, the statute’s core operative
provision. To prevail in a racial vote dilution suit
under Section 2, a plaintiff must first satisfy the
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three prongs set forth by the Supreme Court in the
1986 case of Thornburg v. Gingles. It must be pos-
sible to create an additional, reasonably compact
majority-minority district; minority voters must

be politically cohesive; and white bloc voting must
exist, too.? If all three Gingles prongs are satisfied,
a court proceeds to analyze the totality of circum-
stances. Most of the relevant circumstances are
identified by the Senate report that accompanied
the 1982 amendments, and focus on historical
and ongoing racial discrimination as well as the
particular features of the challenged electoral
system.®

Some of the text of Section 2 is also pertinent at
the totality-of-circumstances stage, and impli-
cates PR in the seat-vote sense. “The extent to
which [minority] members...have been elected
to office...is one circumstance which may be

the population. But PR in the seat-vote sense
does not violate Section 2 either, meaning the
provision is not offended ipso facto by an elec-
toral system that results in proportional minority
representation.

Building on this statutory language, in the 1994
case of Johnson v. De Grandy, the Supreme Court
recognized as a relevant factor at the totali-
ty-of-circumstances stage the extent to which
existing minority representation diverges from
proportional minority representation. Unlike the
text of Section 2, the Court in De Grandy con-
ceived of minority representation as the share of
districts that are minority-opportunity districts,
not the share of legislators who are minority leg-
islators. As the Court pointed out, this “concept
is distinct from the subject of the proportional
representation clause of § 2,” because that clause

11 The Supreme Court recognized as a relevant
factor...the extent to which existing minority
representation diverges from proportional
minority representation.

considered,” the provision states.” The prior
electoral failure of minority candidates therefore
weighs in favor of liability, while their prior elec-
toral success cuts the other way. Section 2 adds
that “nothing in this section establishes a right
to have [minority] members...elected in numbers
equal to their proportion in the population.”"
Section 2 thus does not require minority repre-
sentation in proportion to the minority share of

“speaks to the success of minority candidates as
distinct from the political or electoral power of
minority voters.”"? Understood this way, “as the
relationship between the number of [minority-op-
portunity] districts and the minority group’s share
of the relevant population,” proportionality “is
always relevant evidence in determining vote dilu-
tion, but is never itself dispositive.”*® Specifically,
“[1Tack of proportionality is probative evidence of
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vote dilution,” while “the presence of proportion-
ality [suggests] the absence of dilution.”*

In the nearly three decades since De Grandy,

this proportionality factor has pushed modestly
toward proportional minority representation.
Other parts of the Gingles framework, however,
have pushed more forcefully in the opposite
direction. Most significantly, many minority
populations are too geographically dispersed to
be able to elect their preferred candidates in a
proportional share of reasonably compact dis-
tricts.” Additionally, there is insufficient racial
polarization in voting in some parts of the country
(especially outside the South) to satisfy Gingles’s
second and third prongs.’ As a result, as the
charts on the following page indicate, minority
voters remain disproportionately underrepre-
sented in almost all states. The charts plot the
share of districts that are more than 40 percent
Black or Hispanic (a reasonable threshold for
minority-opportunity district status) versus the
share of the citizen voting age population that is

Black or Hispanic. At both the congressional and
state legislative levels, almost all states fall below
the 45-degree line that denotes proportional
minority representation.”

Accordingly, PR in the seat-vote sense is part of
Section 2 doctrine itself. Disproportional minority
underrepresentation supports (but does not
compel) liability, while proportional minority
representation is probative (but not dispositive)
evidence that the provision has not been violated.
In contrast, PR in the institutional sense has no
place in the doctrinal analysis but can still be
involved in Section 2 litigation in two ways: First,
PR systems can be challenged on the grounds
that they infringe Section 2 by providing minority
voters with insufficient representation. Second,
PR systems are available as remedies after racial
vote dilution has been established. The next two
sections consider, in turn, PR systems as poten-
tially unlawful and as potentially remedial.
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Relative Racial
Representation
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Source: Districts for a New Decade — Partisan Outcomes
and Racial Representation in the 2021-22 Redistricting Cycle
(See endnote 17).
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Challenges to Proportional
Representation Systems

TO DATE, TO MY KNOWLEDGE, no PR system

has been challenged in court as a violation of
Section 2. Certainly no such suit (if any exists) has
succeeded. Nor would a future Section 2 attack
on a PR system be likely to prevail — though the
prospect cannot be entirely dismissed. To see why
a claim like this would probably fail, it is worth
marching through the elements of Section 2
doctrine. A claim like this would probably founder
on Gingles’s first prong and/or the proportionality
factor recognized by De Grandy.

In a conventional dispute over an at-large elec-
toral system™ or a single-member-district plan,
to satisfy Gingles’s first prong, a plaintiff must
prove that an additional, reasonably compact
majority-minority district can be constructed.
The typical at-large electoral system targeted by
a Section 2 suit results in no minority represen-
tation at all. So in this kind of case, it is usually
enough for a plaintiff to show that a single, rea-
sonably compact majority-minority district can
be created.” On the other hand, many single
member district plans that are the subjects of
Section 2 claims (especially in modern times)
already include one or more reasonably compact
minority opportunity districts. So here, a plaintiff
must demonstrate that at least one extra reason-
ably compact majority-minority district can

be drawn.?°

Applying these principles to a challenge to a PR
system, a plaintiff would likely?' have to prove that
the number of reasonably compact majority-mi-
nority districts that can be constructed exceeds

the number of seats that minority-preferred
candidates generally win under the PR system. In
other words, a plaintiff would likely have to prove
that single-member districts could yield greater
minority representation than that already attained
through the PR system. Suppose, for instance, that
minority-preferred candidates generally win two
of five seats under a PR system. Then to satisfy
Gingles’s first prong, a plaintiff attacking this sys-
tem would likely have to show that at least three
reasonably compact majority-minority districts
can be created.

However, a plaintiff would often be unable to
make this showing. Often, that is, it would not be
feasible to draw a number of reasonably compact
majority-minority districts that exceeds the num-
ber of seats that minority-preferred candidates
generally win under the challenged PR system.
Why not? Because minority-preferred candidates
typically win more seats under PR than under
single-member districts. Consequently, in the
usual case, it is difficult or impossible to design
single-member districts that provide greater rep-
resentation to minority voters than does PR. Put
another way, PR systems are designed to provide
proportional representation to all groups, includ-
ing minority groups. In contrast, single-member
districts are notorious for overrepresenting major-
ity groups and underrepresenting minority groups.
These properties of single-member districts make
it unlikely (though not impossible) that they could
improve on PR from the perspective of minority
representation.
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The chart below, drawn from work by Shaun
Bowler, Todd Donovan and David Brockington on
cumulative and limited voting, makes this point
with respect to these electoral systems. The chart
shows how the share of seats won by Black can-
didates in southern localities in the 1990s relates
to the Black share of the voting-age population

in these jurisdictions. The dark blue line plots

this relationship for at-large electoral systems;
the light blue line for single-member districts;
and the red line for cumulative and limited vot-
ing. Crucially, the line for cumulative and limited
voting is above the other two lines. In the typical
southern locality, Black voters elect more Black
representatives under cumulative and limited
voting than they do under single-member districts
(let alone at-large electoral systems).?2 Improving

on the minority representation enabled by cumu-
lative and limited voting, using single-member
districts, would therefore be an uphill battle.
Doing so would require pushing a nonproportional
electoral system (single-member districts) to beat
the performance of semi-proportional electoral
systems (cumulative and limited voting).

The same is true with respect to proportional
ranked choice voting. Using computer-generated
district maps and several models of voter behav-
ior, the MGGG Redistricting Lab estimated the
minority representation that would likely arise

if single-member congressional districts were
replaced by three- or five-member congressional
districts using proportional ranked choice voting.
These estimates are displayed as blue circles in

Relative Representation Under Different Systems

Seats-Population Relationship,
Small Southern Places

50%

40%

30%
Cumulative or
Limited Voting
20%

Districted
(Bullock 1994)

10%

At-large
(Bullock 1994)

PERCENT OF BLACK-HELD SEATS

(o] 10% 20% 30% 40% 50%
VAP PERCENT BLACK

Single-member districts are
notorious for overrepresenting
majority groups and under-
representing minority groups.

Source: Electoral Reform and Minority
Representation 101 (See endnote 22)
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the figure on page 11, with larger circles indicating
more frequent outcomes. For comparison, the fig-
ures also show the minority voting-age population
in each state (the yellow squares) and the current
representation by minority U.S. House members
in each state (the red dots).? The figures confirm
that minority voters are currently underrepre-
sented in most states, as the red dots are usually
to the left of the yellow squares. More relevant
here, the figures also demonstrate that propor-
tional ranked choice voting would almost always
result in greater minority representation com-
pared to single-member districts. The blue circles
denoting the likely outcomes under proportional
ranked choice voting are almost always to the
right of the red dots.?* So again, improving on the
minority representation made possible by propor-
tional ranked choice voting, using single-mem-
ber districts, would frequently be infeasible. At
present, at least, single-member districts almost
always fall short of proportional ranked choice
voting in this regard.

Other forms of true PR, though not yet imple-
mented in the United States, are also superior

to single-member districts in terms of minority
representation based on their record abroad. In
17 countries using a form of list PR, 21 minority
groups are overrepresented relative to their pop-
ulation share, while only 13 are underrepresented.
On the other hand, in eight countries using
single-member districts, about the same number
of minority groups are overrepresented (nine)

as are underrepresented (eight).2° Additionally,
open-list PR systems where voters cast a single
vote for a candidate are at least as beneficial for
minority representation as limited voting systems
where voters cast a single vote.?® More generally,
the international literature on minority represen-
tation in ethnically divided countries shows that
nonproportional systems such as single-mem-
ber districts fare worse than list PR systems.?’ As
a particularly compelling example, indigenous

Maori populations in New Zealand had a small
number of set-aside seats when the country
elected its parliament exclusively through sin-
gle-member districts, but never earned more than
seven percent of total seats.?® After the country
adopted mixed-member PR, however, the Maori
seat share immediately jumped to 13 percent and
rose again in the following years. Today, most
Maori representation comes not from set-aside
seats but rather from list seats from parties court-
ing the Maori vote.?® Context matters, of course,
but the international evidence strongly suggests
that list or mixed-member PR, although untried

in the United States, would be at least as effective
for minority representation as the PR and semi-PR
methods that have been used to date.

This is not to say, however, that a plaintiff attack-
ing a PR system could never satisfy Gingles’s first
prong. In at least some circumstances — poten-
tially after great effort — a plaintiff might be able
to draw a number of reasonably compact major-
ity-minority districts that exceeds the number of
seats that minority-preferred candidates gen-
erally win under the PR system. In that case, the
suit would advance to Gingles’s second and third
prongs. These prongs would pose no particular
difficulty for a plaintiff attacking a PR system, since
that system’s use has no obvious relation to the
extent of racial polarization in voting. Assuming
the prongs could be satisfied, the suit would then
progress to the totality-of-circumstances stage,
beginning with the factors identified by the 1982
Senate report. Establishing these factors also
would not be especially onerous for a plaintiff
attacking a PR system, since that system’s use
has no clear connection to historical and ongoing
racial discrimination (the focus of the factors).*°
So assume the factors could be shown as well.

At this point, the suit would reach De Grandy’s
proportionality factor — the issue that would
typically sink the suit (if it even made it this far).
Return to the two figures about the minority
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Projecting Racial
Representation
Under Proportional
Representation

Simulations using random districts and
varied voting scenarios for the 37 states
with at least three U.S. House members
show that proportional ranked choice
voting would almost always result in
greater minority representation com-
pared to single-member districts.

Source: Modeling the Fair Representation Act
(See endnote 24)
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representation provided by cumulative, limited
and proportional ranked choice voting. These
levels of minority representation tend to be
higher than those associated with single-member
districts. This is why it would be hard for a plain-
tiff challenging a PR system to satisfy Gingles’s
first prong. Additionally, the levels of minority
representation provided by cumulative, limited
and proportional ranked choice voting tend to

be close to proportional representation. In the
first figure, the line indicating the relationship
between Black representation and Black popula-
tion under cumulative and limited voting is almost
indistinguishable from a 45-degree line denoting
perfect proportionality. In the second figure, most
of the blue circles corresponding to likely minority
representation under proportional ranked choice
voting are near — or even to the right of — the
yellow squares capturing the minority population
in each state.

In most cases, accordingly, a court considering
De Grandy’s proportionality factor would con-
clude that it weighs heavily against liability. In
most cases, after all, minority voters enjoy close
to proportional representation under PR systems.
They rarely experience disproportionally low
representation of the sort that cuts in favor of
liability under De Grandy. To be sure, as the Court
emphasized in De Grandy, proportional minority
representation is not a safe harbor for a jurisdic-
tion sued under Section 2. In practice, though,
proportional minority representation drastically
reduces the likelihood of a Section 2 violation. As
ateam led by Ellen Katz determined, every lawsuit
between 1994 and 2005 “that found proportion-
ality identified no violation of Section 2.”%

In light of this analysis, how could a Section 2
suit against a PR system possibly succeed? One
answer is that, as just noted, proportionality is
not an ironclad defense under De Grandy. It is
conceivable (though highly implausible) that a PR
system resulting in proportional minority repre-
sentation could be struck down if a court ruled
that Gingles’s prongs were all satisfied and the
Senate factors mostly supported liability. More
realistically, a PR system could be vulnerable
under Section 2 if it did not give rise to propor-
tional minority representation. Per the studies
discussed above, PR systems usually yield pro-
portionality. But they do not necessarily do so. If
minority voters turn out at particularly low rates,
or if they exhibit less political cohesion, then
they can be disproportionally underrepresented
despite the use of a PR system.®2 In this anoma-
lous case, Gingles’s first prong would be easier to
satisfy since the minority representation thresh-
old that single-member districts would have to
exceed would be lower. Here, too, De Grandy’s
proportionality factor would weigh in favor of
liability since minority representation would lag
minority population.3®

To reiterate, though, this scenario is the excep-
tion, not the rule. It occurs only when a PR system
does not work as expected and instead produces
disproportionally low minority representation.
When, more commonly, a PR system does lead

to proportionality, it is virtually immune from
attack under Section 2. Not completely immune
since, again, proportionality is not a safe harbor
under De Grandy, but very close, practically, to
legally safe.

PROPORTIONAL REPRESENTATION AND THE VOTING RIGHTS ACT
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Proportional Representation
Systems as Remedies

THE VERY PROPERTIES OF PR systems that render
them poor targets for Section 2 suits make them
good remedies for Section 2 violations. In partic-
ular, because PR systems generally outperform
single-member districts in terms of minority
representation, PR systems tend to be more
effective remedies after liability has been found.
And because PR systems frequently result in pro-
portional minority representation, they are able
to fully cure racial vote dilution in many circum-
stances — to produce sufficient minority political

Justice Sandra Day O’Connor once noted that “a
court could design an at-large election plan that
awards seats on a cumulative basis, or by some
other [proportional] method that would resultin a
plan that satisfies the Voting Rights Act.”*” Justice
Clarence Thomas similarly observed that “noth-
ing in...the Voting Rights Act...prevent[s] [courts]
from instituting a system of cumulative voting

as a remedy under § 2, or even from establishing
[ranked choice voting].”38 The Fifth and Eleventh
Circuits (homes to much of racial vote dilution

“ Because PR systems frequently result in
proportional minority representation, they
are able to fully cure racial vote dilution in

many circumstances.

influence that “one is not entitled to suspect
(much less) infer dilution,” as the Court putitin
De Grandy.?*

For these reasons, “[f]ederal court decisions have
repeatedly described [PR systems] as a potential
remedy in Voting Rights Act cases,”*® and “[t]here
is no case law that rejects [PR systems] as a lawful
remedy under the Voting Rights Act.”*® For example,

litigation) concur that “state policy choices may
require the district court to carefully consider
remedies such as cumulative voting [and] limited
voting,”®® and that remedial “opportunities for
effective minority participation” include “cumula-
tive voting and transferable preferential voting.”“°

Importantly, courts have not felt free to impose
PR systems as remedies over jurisdictions’

PROPORTIONAL REPRESENTATION AND THE VOTING RIGHTS ACT
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objections. Courts have reasoned that jurisdic-
tions may choose how to cure racial vote dilution
(provided that their choices, in fact, comply with
Section 2 and thus avoid violating the provision
anew). So jurisdictions have discretion as to
whether to replace an unlawful at-large electoral
system or single member district plan with a new
single member district plan or a PR system.*

As Steven Mulroy has written, “[t]he first rule is
‘defendant’s choice.”’*? “In Section 2 cases, the
court must defer to the defendant as long as the
defendant’s remedy is legally acceptable.”?

Consequently, PR systems have been adopted fol-
lowing racial vote dilution litigation in only three
scenarios. One is when the plaintiff and the defen-
dant agree on the conversion to a PR system. In
this case, a settlement typically memorializes

this agreement.** Another scenario is when the
defendant proposes a PR system as a remedy, the
plaintiff prefers different relief (e.g., single-mem-
ber districts crafted to provide sufficient minority
representation), and the court sides with the
defendant. In this case, the court is supposed to
side with the defendant as long as the defendant’s
proposal avoids a new Section 2 (or other legal)
violation.“® And the last scenario is when the plain-
tiff offers a PR system as a remedy and the defen-
dant fails to submit any (or any lawful) option.

In this case, the court may impose the plaintiff’s
proposal or other relief fashioned by the court.*®

Absent from any of these scenarios, of course, is
the judicial adoption of a PR system over a juris-
diction’s outright opposition. When trial courts
have sided with plaintiffs urging a switch to a PR
system — and defendants have disagreed and
put forward valid alternatives — these rulings
have been reversed on appeal. In a 1988 case,

for instance, the Fourth Circuit held that the

trial court erred when it “reject[ed] the [defen-
dant’s] remedial single-member district plan and
impose[d] instead its own modified version of the
plaintiffs’ limited voting plan.”*” Limited voting
might be “more effective” than single-member
districts, but the only issue was the “adequacy

of the [defendant’s] plan,” which did pass legal
muster.“® Likewise, in a 2000 case, the Seventh
Circuit reversed a trial court that ordered the
remedial use of cumulative voting. While cumu-
lative voting “has the benefits of remedying the
vote dilution problem while avoiding the constitu-
tional challenges that afflict the drawing of district
lines,” the trial court should have “respect[ed]
the [defendant’s] preference for single-member
districts.”*°

In sum, according to a database compiled by
Justin Levitt, PR remedies have been adopted in
Section 2 cases close to a hundred times.*° The
vast majority of these policies have been put in
place through settlements. Only twice has a PR
remedy been imposed by a court at a defendant’s
request and over a plaintiff’s objection: in Euclid,
Ohio, where the defendant preferred limited
voting,% and in Port Chester, New York, where the
defendant favored cumulative voting.®2 Only in
Ferguson, Missouri, was a PR remedy, cumulative
voting, ordered after the plaintiff endorsed it and
the defendant took no position. Among the vari-
ants of PR, cumulative and limited voting account
for almost all PR remedies following racial vote
dilution litigation (cumulative voting being nearly
twice as popular as limited voting). Only once

has Section 2 litigation ended in the institution of
proportional ranked choice voting: in Eastpointe,
Michigan, via settlement.®®
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Proportional Representation
and State Voting Rights Acts

UNDER THE VRA, THEN, PR systems are almost im-
mune from challenge themselves and available to
remedy violations when other electoral systems are
ruled unlawful. For decades, the VRA was essen-
tially the only law applicable to racial vote dilution.
In recent years, however, state voting rights acts
conferring protections beyond the VRA’s have
proliferated. Nine states have enacted SVRAs —
California, Connecticut, Florida, Illinois, Minnesota,
New York, Oregon, Virginia, and Washington —
mostly since 2018. SVRAs diverge from the federal

remedies. To illustrate, the Connecticut Voting
Rights Act defines an “alternative method of
election” as an electoral system other than “an
at-large method of election or a district-based
method of election,” including (but not limited to)
“proportional ranked choice voting, cumulative
voting and limited voting.”®® The statute contin-
ues: “Appropriate remedies” after a violation is
identified “may include...an alternative method
of election.”®® The New York Voting Rights Act
follows the same strategy of incorporating PR

1 Certain state voting rights acts suggest
(without quite saying) that PR systems are
available to cure racial vote dilution in some

circumstances.

baseline in numerous ways, with respect to not
only racial vote dilution but also racial vote denial,
retrogression and litigation procedure.>* Among
these differences, three are relevant here because
they make it easier for courts to impose PR sys-
tems as remedies after finding liability.

First, and most obviously, certain SVRAs explic-
itly state that courts may consider PR systems as

systems into the notion of an “alternative method
of election”®” and then providing that “appro-
priate remedies...may include...an alternative
method of election.”®®

Second, and more commonly, certain SVRAs
suggest (without quite saying) that PR systems
are available to cure racial vote dilution in some
circumstances. As in the California Voting Rights
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Act, this suggestion is located in a provision made
up of two key clauses. The first clause abandons
Gingles’s first prong by making clear that “[t]he
fact that members of a protected class are not
geographically compact or concentrated may not
preclude...a violation of [the statute].”%® (Because
of Gingles’s first prong, geographically dispersed
minority groups cannot prevail in racial vote
dilution suits under Section 2 of the VRA.) The
second clause then states that the geographic
distribution of minority voters “may be a factor in
determining an appropriate remedy.”®° In addition
to the California Voting Rights Act, the SVRAs of
Minnesota, New York, Oregon and Washington
contain this kind of provision.®'

Critically, where minority voters are geographi-
cally dispersed, it is difficult or even impossible to
remedy racial vote dilution through single-mem-
ber districts. In this situation, single-member
districts frequently cannot accumulate enough
minority voters to enable them to elect their
preferred candidates, even if the districts are
shaped very strangely.5? On the other hand, the
geographic dispersion of minority voters is no
obstacle to curing racial vote dilution through
PR systems. It simply makes no difference where
minority voters live if no districts have to be
drawn and all voters in a given area participate
in the same election. Accordingly, PR systems
are the “appropriate remedy” contemplated by
the California Voting Rights Act and other SVRAs
where minority voters are not “geographically
compact or concentrated.”®® Under these condi-
tions, PR systems are most likely to ensure ade-
quate representation for minority voters.

Confirming this reading of the California Voting
Rights Act, at least, the California Supreme Court
recently emphasized that the statute’s “remedies
[are not] limited to district elections.”®* To the
contrary, the statute “permits consideration of

[PR] remedies such as cumulative voting, limited
voting or ranked choice voting.”®> Moreover, in
2019, Palm Desert, California, settled a California
Voting Rights Act suit by switching from at-large
elections to a hybrid regime, in which four of five
city council seats are elected through multimem-
ber districts using proportional ranked choice
voting.®® In 2022, Albany, California settled a
threatened California Voting Rights Act suit by
instituting proportional ranked choice voting for
the citywide election of all five city council seats.®”
These settlements are further proof that the
California Voting Rights Act (and other SVRAs that
share its language) can result in the adoption of
PR systems.

Third, certain SVRAs eliminate the deference to
defendants that is a hallmark of remedial pro-
ceedings under the VRA. The Connecticut Voting
Rights Act announces that “[t]he court shall not
give deference or priority to a remedy proposed
by a municipality simply because it has been
proposed by such municipality.”®® Minnesota’s
and New York’s SVRAs include similarly worded
provisions.®® This statutory language overcomes
a major obstacle to the adoption of PR systems in
federal court: the doctrinal rule that they can-
not be judicially imposed — even if they would
yield greater minority representation than would
single-member districts — if defendants object,
and offer lawful alternatives, to them. Under the
approach of Connecticut’s, Minnesota’s and New
York’s SVRAs, a jurisdiction’s position on the
appropriate remedy is entitled to no extra weight.
A court is free to order the use of a PR system if
the court concludes that this step would supply
the most effective relief, regardless of the view of
the defendant (or, for that matter, the plaintiff).
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Potential Reforms

IF PR SYSTEMS GENERALLY result in more minority
representation compared to single-member
districts — as well as other benefits like greater
partisan fairness and an end to the need to draw
district lines — a natural question is how voting
rights law could be reformed to favor the con-
version to PR systems. At the federal level, one
answer is that the VRA could be amended to
replicate the features of SVRAs that facilitate
switching to PR systems in the wake of litigation.
So, first, the VRA could refer explicitly to various

of a minority population is relevant at the reme-
dial — but not the liability — stage. More Section
2 suits would succeed if plaintiffs no longer had
to prove that an additional reasonably compact
majority-minority district could be created. In
some of these newly successful cases, the geo-
graphic dispersion of minority voters would
preclude, or at least counsel against, the use of
single-member districts as remedies. As noted
above, it is harder for single-member districts to
include enough minority voters to enable them

“ The VRA could be amended to replicate
the features of state voting rights acts that
facilitate switching to PR systems in the

wake of litigation.

PR systems and affirm they are valid remedies
that courts may properly impose. If the text of the
VRA itself anticipated the adoption of PR systems,
parties would likely propose them as remedies
more often, and courts would have fewer qualms
about ordering them into effect.

Second, the VRA could abolish Gingles’s first
prong and state that the geographic distribution

to elect their preferred candidates when their
residential patterns are more diffuse. To reiter-
ate, though, PR systems are not subject to this
difficulty. The geographic distribution of minority
voters within a jurisdiction employing a PR system
has no bearing on the degree of minority repre-
sentation that can be achieved. PR systems, then,
would commonly be the most effective remedies
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in circumstances where Gingles’s first prong could
not (but no longer had to) be satisfied.

Third, the VRA could stipulate that no deference is
due to the defendant’s remedial preference. The
defendant could still submit a proposed remedy,
but that proposal would be treated like that of
any other party, without any thumb on the scale
on its behalf. This revision would make it pos-
sible — unlike under current federal law — for a
court to impose a PR system even if the defendant
opposes it and offers a lawful alternative remedy.
The defendant’s opposition would no longer be
dispositive (or even probative). Instead, the court
would make its own independent determination
as to how best to cure the statutory violation. If a
PR system is the best option, in the court’s judg-
ment, the contrary view of the defendant (or the
plaintiff) would be immaterial.

Of course, all these reforms are simply transfers
of ideas from the state to the federal level. Going
beyond the existing innovations of SVRAs, both
these statutes and the VRA could be amended

to favor PR systems as remedies after liability is
found. In other words, there could be a presump-
tion that PR systems should be adopted to cure
racial vote dilution, rebuttable only if these poli-
cies were less likely to work for some reason (like
low minority voter turnout or political cohesion).”®
In a similar spirit, true PR systems like propor-
tional ranked choice voting, open- and closed-list
PR, and mixed-member PR could be endorsed
over semi-proportional systems like cumulative
and limited voting. As flagged earlier, true PR sys-
tems are more likely to achieve seat-vote propor-
tionality for racial, ethnic and other groups than

are semi-proportional systems. Lastly, instead of
being instituted only after successful litigation, PR
systems could be established directly by voting
rights laws in targeted jurisdictions. For exam-
ple, a state might decide that racial vote dilution
is present wherever a locality exceeds a certain
diversity threshold and underrepresents minority
voters by more than a certain amount. The state
could then decree that any locality captured by
this formula must switch to a PR system, without
the need for an antecedent lawsuit. This approach
would use a different governmental tool — regula-
tion rather than litigation — to pursue proportional
minority representation.”

PR CAN REFER TO either a particular electoral
system or a particular seat-vote relationship; both
meanings play roles in VRA doctrine. Challenges
to PR systems under Section 2 of the VRA are

very unlikely to succeed because these policies
typically lead to minority representation that is
both greater than under single member districts
and proportional to groups’ population shares.
Precisely because PR systems have these char-
acteristics, they have often served as remedies in
Section 2 suits, though only when consented to by
defendants. At the state level, SVRAs diverge from
the VRA by making it easier in several respects

for PR systems to be imposed through racial vote
dilution litigation. These innovations could also
be implemented at the federal level — and at both
levels, proportional minority representation could
be sought in other ways, too.
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